Off-Reserve Gain Right to Vote
By Beverley O’ Neil, Ktunaxa Nation

Chdlenging the 'datus quo' is changing
how we define the ‘reasondble man.  No
longer is the 'reesonable man' someone who
accepts, but he is now someone who
questions that system, and does something
about it.

On October 13, 1999, four members of
the Bachewana Indian Band near Sault S
Marie, Ontario (John Corbiere, Charlotte
Syrette, Claire Robinson, and Frark Nolan)
heard the find decison of ther chdlenge of
the resdency requirements that determined
the dectoraes for Band dections.  The
Supreme Court of Canada ruled tha the
resdency law was 'andogous ground under
Section 15 of the Canadian Chater of
Rights and therefore a violation of the rights
of off-reserve Band members.

Let me give you some background to
hdp you underdand this matter better.
Batchewana is a Band located near Sault S.
Marie, Ontario. The Band has three reserves
that total 15 acres, a fraction of the 246
guae miles of the Tribes traditiond
teritory. A lage percent of its members
resde off reserve (dmost 70 percent), and
this is a continuing trend. The mgority of
the Band's population growth over the lagt
15 years has been atributed to Bill G-31, an
Act thet abolished legidaed
enfranchisement (a2 former  discriminatory
practice of the Indian Act). Bill C-31
reindated Aboriginds (mosly women) who
log their Indian datus - for most women
enfranchisement  resulted primaily a a
result of marriage to a non-Indian, and for

others it was cdled voluntary
enfranchisement, which was often
rinquished to access rights avalable only
to nortIndians. For Batchewana, 85 percent
of the Band's growth was attributed to Bill
C-31, and dthough the Bachewanas
population has excdated, the reserve land
base has not. This is despite promises made
in their Tresty (Pennefather Tresty). Now
knowing these facts it is essy to see that
Bachewana is not unique. It could be
dmog any Band in Canada.

Frg lee me sy tha Bachewands
resdency law is not an anomay. It is dso
the requirement used by a further 274 Frg
Nations in Canada who dill operate under
the Indian Act reinforced by the resdency
requirement outlined in the Indian Act
Section 77(1). And dthough the initid
underdanding has been tha the decison
does not goply to Bands that operate under
cusom €ections othes have sad these
Bands "could find ther dections chdlenged
on the same bass as Corbiere if they
exdude those membes redding off the
reerve” The Assambly of Frg Naion's
Nationd office confirmed this in a letter to
Frg Naions on September 25. “Even
DIAND has not been consget in its
interpretation of the decidon a fird dating
that it did not impact on cusom dection
codes then later advisng Firg Nations to
seek legd opinions on their codes”

Now back to the case... in layman's
terms, the Supreme Court of Canada (SCC)
determined the resdency requirement was
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discriminatory on the bags tha resdency is
a pasond characterigic of an Indian (very
much like the color of one's eyes), whereas
for the average Canadian reddent it is not
(s changesble a ones dothes).
Futhemore, dthough an  individud can
eedly change resdency, requiring the Indian
individua to change reddence to exercise
ther rights was determined to be unfar and
discriminatory.  The SCC dso sad the
exiging laws “pepeudes the higoric
dissdvantage experienced by off-reserve
band members by dawying them the right to
vote and paticdpae in thar bands
governance” Posshly an influencing factor
to Corbiere and the three other individud
interests in pursuing ther right to vote is as
the Court gtated “Off-reserve band members
have important interests in band governance,
which the didinction denies They ae co-
ownes of the bands assts.  The reserve,
whether they live on or off it, is thar and
their children's land.  The band councl
represents them as band members to the
community & large, in negatigtions with the
government, and  within  Aborigind
organizetions”

Cetanly as Fra Nations redeveop
their Nations the decsons made by ther
Council and the voting members transcend
over maty mates of interet to thar
Nation, that is to ther Nation as a whole.
The decigons of Councl are not confined
sldy to the interets and geographic
boundaries of the Indian resarves and the
onrerve members.  The SCC decison
recognized this “Although there are some
matters of purdy locd interest,” for example
goecid events and fedivals, “which do not
directly afect the interests of off-reserve
band members, the complete denid to off-
resave members of the right to vote and
participate in band governance treats them
as lessworthy and entitled, not on the merits
of ther gtudion, but smply because they
live off-reserve.”

On November 20, 2000, 18 months
after decison was rendered, the Corbiere
decison comes into full effect essantidly
dimnaing resdecy a a  vating
requirement of Bands operating under the
Indian Act eection process However, even
after this 18-month gtay, Firs Nations are no
dosr to prepaing thar community to
implement this decison.

One of the many important aspects of
this decison is that the decison nat only
affects dections, but dso referendums as
well as the management of Band trugt funds,
reserve lands, and resources.

| understand the concerns expressed by
many Bands tha individuds who lack
knowledge of the community may as a result
of this deddon, goven thar community.
This is a far asumption in itAf in
communities whose governance decisons
ae ldy thoe deddons tha ae
community bassd and do not affect off-
resarve Band members.  However, as the
Supreme Court recognized, this is in fact not
the case - Bachewana is not unique. Band
decisons transcend many issues the issues
ae much broader. Bands govern more than
what one may describe as matters amilar to
those authorities of a muniapdity. Hrd
Nations maters are much broader. First
Nations ae deding with ‘Nation’ matters.
Governance indude matters such as land
and naurd resources, hedth, education,
employment, culture, rdigion, dtizenship,
taxation, judice, finance, and much more...
therefore, the off-resarve member has an
interest.  Sadly too many Bands can not
welcome of ther members home due
to the lack of land and finances for housing,
as wdl a rexources for  community
infradiructure  services, socid, culturd, and
economic  activittes and the barriers that
regtrict a FHrst Nation from governing itsdf.

So, what is being done to change this?
Wdl, a Naiond Working Group was
foomed consging of the Depatment of
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Native Women's Asociation of Canada,
Congress of Aborigind People, Nationd
Aborigind  Friendship Centres, and  the
Assembly of Frd Naions Some
organizations such as the Assambly of Frgt
Nations (AFN), United Native Nations
(UNN), Friendship Centres, and other
Aborigind  organizations have taken a
postive and proactive gpproach by hosting
ss[sons with ther condituents to  inform
and gaher idees  Severd webdtes dso
provide further information and responses to
Corbiere. Some dtes ae the AFRN
(www.afnca), Union of BC Indian Chiefs
(www.ubcicbc.ca), and the Department of
Indian Affars and Northern Development
(www.inac.gc.ca). Ancther, the Lesser
Save Lake Regiond Councl gpplied for an
extenson to the Supreme Court of Canada
to "daify" vaious agpects of the decison
that relae to Tresty and Aborigind Rights
The SCC has not heard this motion due to
procedura delays.

The AFN has not pursued the courts.
Ingead it notified the Minigter that “DIAND
doud aume dl  reponghility  for
dections until such time & adequate
resources have been identified to undertake
the duties and regponghilities imposd
under the regulations”  Furthermore, there
is fear that “compliance will be seen as
consent”.  Nationd Chief Mathew Coon
Come commented, “Frgt Nations have
never consented to regulations and, a law,
this is not required” In response to the

AFN, Miniger Nault announced “If Frst
Nations are not willing to conduct their own
dections however, INAC will have to, and
will do s0 utilizing the resources which were
to be made available to those Firs Nations
refusng to conduct ther own dections”
From November 20 to January 1, 2001,
there ae approximatdy 20 Frg Nation
dections It is difficult to get an exact
number because the Eskasoni Fird Nation
eection was moved to an ealier date, and
dthough an origind figure of 282 Bands
affected by this decison was reported it is
now consdered by INAC to be 263.

The Depatment met with a ndiond
working group condging of the Assambly
of FHrg Nations Naive Women's
Asocidgion of Canada, and the Nationd
Asoddion of  Aborigind  Friendship
Centres.  In these sesdions, the government
was indructed thee “discussons were not
to be consdered adequate consultations with
Firg Nations’ and indructed to undertake an
gppropricte process to undertake. To the
dignay of these Aborigind organiztions
amended and new regulations were drafted
with ther consultation — they contend this
was not consultation. On September 2,
2000, the amended Indian Band Election
Regulations and the Indian Referendum
Regulations were published in the Canada
Gazette.  Firg Nations were invited to
provide comments on these regulaions
Traning sessons were hdd in Winnipeg
and Ottawa to gather response from Frst
Nations. The regulations came into effect
on October 20, 2000.

DIAND st-adde $2 million for
conaultation  Canada-wide. The AFN
nationd office received $200,000 for
community  outreach. In  September,
DIAND ds0 launched a $1.022 million
advetisng campagn  “to  inffoom  Hrg
Nation members that it is up to them to take
the initigive to be on the votes lig”
DIAND bdieves thet this campagn will
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rdieve the presure on “the Banc Jating

“There is no onus whatsoever on a band to
attempt to track down off-reserve members
in order to advise them of ther rights pos-
November 20, 2000.” There have not been
funds dlocated to asss Bands with
preparing ther organizations, or any other
organizdion  with  asdgding  off-reserve
members to become registered and aware.
Furtheemore, DIAND is adamant that
Corbiere decison does not expand federd
juridiction off-reserve and the SCC does
not rue on programn entitlement. The
advertisements were placed in Aborigind
newgpgpers and mgor  dalies and
complemented by a radio campagn. On
October 20, | could not find information to
off-reserve members on Corbiere on the
INAC.GC.CA webdte — it was ether absent
or hidden.

On a podtive note, there are some
options being promoted.  Batchewana is
involved in a plot prget for the
implementation of the dedson while the
Anishingbek Nation rdeased a brochure
uggesting  some  gpproaches. They
suggested  "dividing the locd  functions
which rdlate purdy to resdents from those
tha dfect dl Band membeas and have
different vating regimes for these functions
edeblish a sygem of double mgority for
issues that afect dl Band members
edablish a sysdem which indudes a right of
veto for esch group, on and off-reserve
members for issues tha affect dl Band
members, or st adde pecid sedts on a
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pand councll Tor nonresce wnicn give

them meeningful, but not identicd rights of
paticipation.” Anishinabek do
recommended conddering two Separae
govening bodies with exdusve ad
overlapping powers, or dlowing off-reserve
membersto vote and run for Council.

The off-reserve member should contact
your Band immediady to inform them of
your wheregbouts and kegp them informed if
this should change. Record and document
this contact for future reference.

We can atticipate there will be further
chdlenges to the Indian Act, as wel as
charges lad when a Band does not comply
with the Corbiere decison. Miniger Nault
reqoonded to the Corbiere decison by
sying, "The Corbiere decison wes the firgt
in wha | think will be a sydematic
dismantling of the Act because it cant sand
the tex of the Chater of Rights and
Freedoms" DIAND edimates the Corbiere
decison will add an edimated 190,000
individuds to the dectorae essantidly
doubling many Band's voter ligs  For
Bands, it will add pressure to the dreedy
drained and scarce resources they have. For
the off resave Aborigind hopefully it will
open the door to reconnecting with your
community, ultimatdy hdping to make your
community stronger.

The Corbieredecisionisalso available on-
line through www.afn.ca or www.inac.gc.ca
web-site.

Beverley O'Neil is a citizen of the Ktunaxa Nation, President of O’ Neil Marketing & Consulting and Nu
Communications Ltd., as well as a freelance writer. Please contact her for permission to reprint or use th

article for publication. Also, feel free to send her your comments and suggestions.
Email: info@designingnations.com  Téd. (604) 913.1905.
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